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Introduction
Infertility has become a rising problem all over the world and
the advancement in the field of medical sciences and technology has
led to the globalization of reproductive tourism. To deal with the problem
of infertility, assisted reproductive techniques like surrogacy, in-vitro
fertilization, egg and sperm donation, etc. has become quite prevalent
throughout the world. Reproductive tourism refers to travelling by infertile
couples from their country of residence to another to receive fertility
treatments or avail assisted reproduction technology services to conceive
and reproduce.
Surrogacy is defined as “a practice whereby one woman bears
and gives birth to a child for an intending couple with an intention of
handing over such child to the intending couple after the birth”1 Surrogacy
can either be for commercial2 or altruistic3 purposes. When a woman
gestates a child and after birth delivers it to the genetic parents without
any remuneration paid to her it is altruistic surrogacy. But when a woman
goes through this arrangement for financial gain it amounts to commercial
surrogacy. Laws in various countries prohibit the practice of commercial
surrogacy, egg donation, payment to donors etc. and in some countries
assisted reproduction is highly regulated4. Due to these reasons infertile
couples, same sex couples, chose to travel to different countries to receive
medical treatments.
India has become a hub for transnational commercial surrogacy
and is also known as the ‘surrogacy capital of the world’ due to factors
such as cost effective medical facilities, availability of Indian women as
surrogates, well-equipped fertility clinics, lack of laws to regulate
commercial surrogacy etc. India is one of the most preferred fertility
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tourism destinations of the world and has attracted infertile couples from
all corners of the world thus generating huge revenue for the country.
The medical tourism industry in India gained momentum after 2003,
when the then finance minister Jaswant Singh called for the country to
become a ‘global health destination’ and urged measures, such as
improvements in airport infrastructure, to smooth the arrival and departure
of medical tourists.5 The External Affairs Ministry of India agreed to
streamline medical tourism by fast-tracking the entry of medical patients
on arrival to the country. In this regard, a new category of medical visa
was introduced and allowed patients and family members to stay in the
country for twelve months instead of the normal six months under a
tourist visa.6 A United Nations backed study in July 2012 estimated the
surrogacy business at more than $400 million per year, with over 3,000
fertility clinics across the country.7
Legal, Ethical and Social issues
An infertile couple unable to procreate due to medical or physical
reasons can become parents through surrogacy. Similarly, a poor
surrogate who is financially vulnerable gets paid well for her services
with which she can provide food, education and a better life to her
family. Surrogacy can benefit both the intended parents and the
surrogates but also raises a horde of ethical and legal issues.
Some women enter into a surrogacy contract out of coercion
by her husband8 and in-laws for money. The brokers and middlemen
can easily lure the impoverished, illiterate women to use their bodies or
rent their wombs as paid labor, due to their desperate need for money. A
woman has a natural ability to procreate but the concept of surrogacy
has altered such biological function of a woman’s body into a commercial
contract9. Ethically it is not considered right to pay women to act as
surrogates as it is a form of commodification of the human body or
reproductive ability of a woman because women are exploited and are
turned into baby producers. Commercial surrogacy also amounts to
commodification of the child and in a surrogacy agreement the “baby
like any other commodity does not belong to the producer but to the
purchaser”10 as the child is produced for the purpose of being sold and
transferred to the commissioning couple.11 If commercial surrogacy
keeps growing, some fear it would change from a medical necessity for
infertile women to a convenience for the rich.12 Surrogacy has also
been called ‘reproductive trafficking’ because it creates a national and
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international traffic in women in which women becomes moveable
property, objects of reproductive exchange, and brokered by go-betweens
mainly serving the buyer.13
Article 21 of the Convention for the Protection of Human
Rights and Dignity of the Human Being with regard to the
Application of Biology and Medicine states that “the human body
and its parts shall not, as such, give rise to financial gain” but the practice
of commercial surrogacy completely violates this provision. Surrogacy
has redefined reproduction and motherhood and it has changed the bond
a mother and a child shares. In surrogacy the question arises as to who
the real mother is, since the baby technically has three mothers: the
intended mother, egg donor and the surrogate. In India the surrogates
are housed in hostels for nine months with limited contact with their
family and are monitored throughout their pregnancy. Their diet and
activities are closely controlled and they relinquish the ability to make
decisions related to their pregnancy. The surrogates have to live a
disciplined life and have to give up the baby after delivery.14
In the absence of any clear law, issues like nationality,
citizenship, rights of child, parentage, custody disputes etc., arises in
case of transnational commercial surrogacy. In India, the Registry of
Births and Deaths issue birth certificates to the children after birth but
the question as to whose name should be listed as parents raises serious
concern. The IMCR Guidelines provided that birth certificate would be
issued in the name of the genetic parents whereas some ART practitioners
indicated that the names of the commissioning parents should be placed
on the Indian birth certificates.15 However, the Gujarat High Court in
Jan Balaz case directed the twin’s birth certificate be changed to reflect
the name of the surrogate as the mother of the child and remove the
intended mothers name. Children who are born via surrogacy in foreign
countries often face immigration issues16 or the parents are unable to
take the child out of the country where they were born17and legal
parentage issues after arriving to the country of the commissioned
parents. In the Israeli gay couple’s case the parents had to undergo
DNA testing to establish parentage.18 The problem of custody of children
arises when the intended parents divorce or die. In situations where the
surrogate child has been born with some medical problems or disability
the intended parents refuse to take the child19 and also raises problems
for the child if the intended parents do not come to take custody after
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the child’s birth in transnational surrogacy. In some cases the child who
is not genetically related to the intended parents, are disowned and the
child ends up living in an orphanage or abandoned by the parents because
of the gender of the child.20
Health risks are also involved in surrogacy as a surrogate mother
may die during childbirth, have a miscarriage or abortion. Surrogates do
not get paid if they fail to get pregnant, if they miscarry they may not
receive the entire amount as promised neither will she be paid for the
medical expenses incurred. In the absence of legislation the rights of the
child and the surrogate mother are not secure if any complications arise.
Legal framework on Surrogacy in India
Commercial surrogacy is legal in India since 2002 but in the
absence of legislation there has been an unprecedented and unregulated
growth of ART clinics and hospitals. In India, the Indian Contract Act,
1872, governs the surrogacy agreements between the parties. To regulate
ART and surrogacy the Ministry of Health and Family Welfare, after
several years of discussion with Indian Council of Medical Research in
collaboration with National Academy of Medical Science, ART
practitioners, introduced and implemented the National Guidelines for
Accreditation, Supervision and Regulation of Assisted Reproductive
Technologies (ART) Clinics in India in 2005. The guidelines pertaining
to surrogacy provides that a child born through surrogacy must be
adopted by the genetic or biological parents unless they can establish
through genetic (DNA) fingerprinting that the child is theirs. It also
stipulates that surrogacy by assisted conception should normally be
considered only for patients whom it would be physically or medically
impossible/undesirable to carry a baby to term. It further states that,
payments to surrogate mothers could cover all genuine expenses
associated with the pregnancy. Documentary evidence of the financial
arrangement for surrogacy must be available and the ART centre should
not be involved in the monetary aspect. Advertisements regarding
surrogacy should not be made by the ART clinic and the responsibility
of finding a surrogate mother, through advertisement or otherwise should
rest with the couple, or a semen bank. The ICMR guidelines specify
that a surrogate mother should not be more than 45 years of age and
before accepting a woman as a possible surrogate for a particular couple’s
child, the ART clinic must ensure and put on record that the woman
satisfies all the testable criteria to go through a successful full-term
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pregnancy. A relative, a known person, as well as a person unknown to
the couple may act as a surrogate mother for the couple. It also states
that a prospective surrogate mother should be tested for HIV and shown
to be seronegative for this virus just before the embryo transfer. She
must also provide a written certificate that the (a) she had not had a
drug intravenously administered into her body through a shared syringe
(b) she has not undergone blood transfusion; and (c) she and her husband
has had no extra marital relationship in the last six months. The
prospective mother must also declare that she will not use drugs
intravenously, and not undergo blood transfusion excepting of blood
obtained through a certified blood bank. Finally, a woman cannot act as
a surrogate more than thrice in her lifetime.
The Law Commission in its 228th Report on “Need for Legislation
to Regulate Assisted Reproductive Technology Clinics as well as rights
and Obligations of Parties to a Surrogacy” submitted in 200921 made
certain recommendations concerning surrogacy.
The Ministry of Health and Family Welfare drafted and released
the Assisted Reproductive Technology (Regulation) Bill in 2008 to
regulate and monitor cases of surrogacy in India. This Bill was replaced
by the Assisted Reproductive Technologies (Regulation) Bill, 2010, 2014
and was further revised and introduced as the Surrogacy (Regulation)
Bill of 2016. This Bill of 2016 makes an attempt to bring a legal framework
to regulate surrogacy in India. The highlights of the Bill are as follows:
i. The bill prohibits commercial surrogacy. A woman cannot be paid
money for surrogacy, although money can be paid for her treatment and
insurance policy.
ii. Altruistic surrogacy is permitted and can be opted only by Indian
couples who have been married for atleast five years, provided either
the husband or wife suffer from fertility related issues.
iii. A woman who is a close relative of the intended parents, between the
age of 25-35 years can act as a surrogate mother only once in her lifetime.
iv. The intending parents cannot abandon a child born out of surrogacy
procedure if the child suffers from any birth defect, genetic defect or medical
condition, sex of the child or conception of more than one child etc.
v. The Bill provides for the establishment of National, State and Union
Territory Surrogacy Boards and sets out the constitution, functions,
qualification and disqualification of the member of such Boards.
vi. Thedraft Bill states theprocedurefor registrations and accreditationof surrogacy clinics.
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vii. The Bill sets out the punishment for contravening the provisions of
the Act. Any person initiating commercial surrogacy shall be punishable
with imprisonment for a term which shall not be less than five years and
with fine which may extend to five lakh rupees for the first offence and
for any subsequent offence with imprisonment which may extend to ten
years and with fine which may extend to ten lakh rupees.
viii. The Bill provides that the surrogacy clinic shall maintain and preserve
all records, charts, forms, reports, consent letters agreements and all
documents for a period of twenty five years.
ix. The child born through surrogacy will have the same rights as are
available for the biological child.
The Bill is pending before the Government and is yet to be placed before
the Parliament.
Judicial Approach on Commercial Surrogacy in India
In the absence of a statutory law to regulate commercial
surrogacy in India the courts have tried to resolve issues in cases filed
before it and has directed time and again to enact legislation for proper
regulation of the surrogacy industry in India.22
In Baby Manji Yamada v Union of India & anr,23 a Japanese
couple Yuki Yamada and Ikufumi Yamada entered into a contract with a
surrogate in Anand district of Gujarat using the sperm of Mr. Yamada
and egg from an anonymous Indian donor. Baby Manji was born on 25
July, 2008. A month before the birth of the baby the commissioning
parents divorced. For the issuance of a birth certificate the question
arose as to who should be named the mother since Manji technically
had three mothers. Eventually the Municipality of Anand, issued a
provisional birth certificate indicating only the father’s name on it. In
order to take the baby to Japan the baby had to be adopted and an
Indian passport had to be obtained. Several legal and diplomatic
complications were raised and Yamada encountered difficulties in
obtaining documents from the Indian Government and obtaining a visa
from the Japanese government. Due to the bomb blasts in Gujarat, the
baby had to be shifted to Jaipur under the care of her paternal
grandmother. In Jaipur, ‘Satya’ a non governmental organization filed a
petition in Rajasthan alleging that the legitimacy of the baby cannot be
claimed by anyone and that clinic engaged in the illegal trade in infants
and selling them to foreigners. The Rajasthan High Court issued notices
to the Home Ministry and Department of Home of the State Government
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to produce the baby within four weeks. Thereafter, the grandmother
filed a petition before the Supreme Court under Article 32 of the
Constitution of India. The court granted temporary custody to the
grandmother. The Court referred the matter to the National Commission
for Protection of Child Rights. A certificate of Identity was issued by
the Regional Passport Authority of Rajasthan to baby Manji instead of a
passport allowing her to leave India, and the Japanese embassy issued
a one-year visa on humanitarian grounds and finally she returned to
Japan with her grandmother.
In Jan Balaz v Union of India24 , a German couple entered
into a contract with a surrogate in India. The intending mother was
unable to conceive a child naturally, therefore eggs from an Indian donor
was fertilized with the sperms of the genetic father and was implanted
in the uterus of the surrogate. Twins Leonard and Nikolas were born
but they were stateless as the German Government refused to grant
citizenship25 on the ground that the state law did not recognize surrogacy
as a means of parenthood. The Regional Passport Authority in India
refused to grant passport and wouldn’t allow the parents to take the
twins as Indian citizens.26 Jan Balaz moved the High Court of Gujarat
seeking Indian citizenship and the Court held that the since the surrogate
mother is an Indian national, and the child was born in India, the children
is entitled to an Indian passport. The Union Government challenged this
verdict of the High Court in the Supreme Court. This ended up in a two
year long legal battle and finally the Supreme Court granted exit permit
to the children to leave India and the German Government finally agreed
to provide the necessary travel documents after Balaz and his wife
went through the inter-country adoption process supervised by the
Central Adoption Resources Agency.27 The Supreme Court hoped that
Parliament would make appropriate laws to clarify the country’s legal
position regarding the citizenship rights of a surrogate child born to an
Indian surrogate commissioned by foreign parents.28
Both the cases discussed above grabbed huge media attention
all around the world. Several questions were raised including citizenship
and nationality, which has still been left undecided, but the courts echoed
concern about the absence of legislation.
Conclusion
In the Baby Manji and Jan Balaz cases the Court cited the
urgent need for legislation to regulate commercial surrogacy in India
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and though the Surrogacy (Regulation) Bill has been drafted and revised
from time to time it is yet to be passed by the Parliament. With the
mushrooming growth of ART clinics in India it has become essential to
regulate and supervise the operation of such clinics. In the absence of a
legal framework, surrogates can be easily exploited and foreign couples
misled by agents and middlemen. As provided under the proposed law,
instead of putting a complete ban on surrogacy the government should
heavily regulate it as it may not put an end to the baby trade, but will
start up a black market and infertility clinics will jump through legal
loopholes by moving surrogate mothers across borders exposing them
to greater risks leaving them more vulnerable than before. 29 Since
altruistic surrogacy is to be allowed where a relative of the intended
parents can act as a surrogate, chances are that a woman who may not
be willing to act as surrogate may be may coerced to do so against her
will. Therefore the Government should enact a stringent legislation, which
regulates the ART industry, protects procreative rights of the infertile
couple, protect legal rights, health and welfare of surrogates mothers
and children.
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